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STATEMENT OF THE CASE 
Nature of the Case 
Kirk Julliard Gosch appeals following his conviction, following a jury trial, on two 
counts of trafficking in marijuana, for which he received concurrent unified sentences of 
sixteen years, with six years fixed. On appeal, he asserts that the evidence was 
insufficient to support his conviction on count one, and that the district court erred when 
it prevented him from cross-examining a witness about details of the underlying 
investigation based on a relevancy objection. With respect to sentencing, he asserts 
that the district court abused its discretion when it imposed excessive sentences, and 
when it denied his Rule 35 motion in light of new information provided in support 
thereof. 
Statement of the Facts and Course of Proceedings 
Mr. Gosch was charged with two counts of trafficking in marijuana (R., pp.123-
24), following a controlled buy and the execution of search warrants for two vehicles 
owned by his then-girlfriend, Kasie Gordon. (Tr., p.197, L.5 - p.202, L.11; p.111, L.24 -
p.112, L.8; p.159, L.19 - p.160, L.14.) Count one resulted from a controlled buy in 
which Mr. Gosch purportedly sold slightly less than one pound of marijuana to a 
confidential informant, later identified as Robert Stayton. (Tr., p.197, L.5 - p.202, L.11; 
p.242, L.14 - p.243, L.8.) Count two resulted from the discovery of just less than three 
pounds of marijuana in a black Jeep owned by Ms. Gordon. (Tr., p.138, Ls.7-17; p.244, 




Count one charged Mr. Gosch with trafficking in marijuana by "knowingly 
possess[ing] and/or deliver[ing] one (1) pound or more of Marijuana ..... as represented 
by the defendant." (R., p.124.) At trial, the State presented testimony in support of 
count one from several witnesses. Ms. Gordon testified that she drove Mr. Gosch, in 
her gold Audi, to a gas station to "return a laptop."1 After pumping some gas, she 
parked the car near the convenience store. A black Jeep, driven by Mr. Stayton and 
containing a passenger named Jessica, then pulled up behind her car, and Mr. Gosch 
got out and spoke with the people in the Jeep. Mr. Gosch then went into the 
convenience store, where he remained for about five minutes, while the Jeep pulled into 
a parking space next to Ms. Gordon's Audi. (Tr., p.161, L.16-p.167, L.6.) 
Upon leaving the convenience store, Mr. Gosch gave a pack of cigarettes and a 
soda to Mr. Stayton, who was seated in the driver's seat of the Jeep. Mr. Gosch then 
went to the trunk of the Audi, opened it, and, upon approaching the driver's side window 
of the Jeep, threw a bag through the open driver's side window. Mr. Stayton then gave 
Mr. Gosch money, which Mr. Gosch counted several times upon reentering the Audi. 
ML Gosch then told Mr. Stayton that the money was "short." Mr. Stayton then said that 
"he would come back later with the rest of the money." (Tr., p.167, L.11 p.170, L.4.) 
Detective Hildebrandt of the Kootenai County Sheriff's Department then testified 
about the controlled buy involving Mr. Stayton.2 He testified that Mr. Stayton had been 
working as an informant in Montana to receive lenient treatment on a drug delivery 
1 Later testimony established that Mr. Stayton owed Mr. Gosch $750, and that his laptop 
was being held as collateral on that loan. (Tr., p.200, Ls.17-18; p.213, L.24 - p.214, 
L.12.) 
2 Mr. Stayton did not testify at trial. That was likely because, during the controlled buy, 
he attempted to steal $500 of the buy money. (Tr., p.204, Ls.8-20; p.214, Ls.13-14.) 
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charge pending there, and that a detective with the Northwest Montana Drug Task 
Force contacted him about Mr. Stayton doing some work in Kootenai County. They 
decided to attempt to make a controlled buy of marijuana from Mr. Gosch. In 
preparation for that attempt, Detective Hildebrandt put a body wire on Mr. Stayton, and 
provided him with $3,550 in cash, $2,800 of which was to purchase one pound of 
marijuana, with the remaining $750 to be used to recover his laptop computer. 3 
Mr. Stayton, while under surveillance, then drove to the gas station to meet with 
Mr. Gosch. After purportedly completing the buy, Mr. Stayton returned to the police 
station, 4 and provided Detective Hildebrandt with a grocery bag inside of which were 
two one-gallon freezer bags containing what Detective Hildebrandt believed was 
marijuana. (Tr., p.196, L.19 - p.203, L.14.) A forensic scientist testified that the 
marijuana recovered from Mr. Stayton weighed 441. 76 grams, about twelve grams less 
than one pound. (Tr., p.242, L.14 - p.243, L.8.) 
Recordings of a phone call made by Mr. Stayton to arrange the buy and the wire 
of the transaction at the gas station were admitted as State's Exhibit Nos. 1 and 2, 
respectively, and published to the jury. (Tr., p.198, Ls.4-1 O; p.204, L.23 - p.206, L.B.) 
In State's Exhibit No. 1, Mr. Stayton and Mr. Gosch discuss money, including the debt 
for which the laptop was collateral, with Mr. Stayton explaining that he has "enough 
3 $365 of the buy money was found in a wallet containing Mr. Gosch's identification the 
next day, during the execution of a search warrant at the home of Mr. Gosch and 
Ms. Gordon. (Tr., p.103, L.1 - p.104, L.11.) 
4 Detective Hildebrandt testified that, following the controlled buy, Mr. Stayton was out of 
his sight for ten or fifteen minutes. (Tr., p.215, Ls.10-21.) No other witness testified to 
having followed Mr. Stayton back to the police station after the controlled buy. (Tr., 
p.225, Ls.11-21 (Detective Brandel testifying that he did not follow either Mr. Gosch or 
Mr. Stayton following the transaction); p.231, Ls.10-20 (Officer Todd explaining that 
observing part of the transaction in the gas station parking lot was the extent of his 
involvement that day).) 
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[money] for a full one" along with enough money to recover his laptop. (State's Exhibit 
No. 1.) State's Exhibit No. 2 includes statements by Mr. Stayton that he had been "off 
the pills" for three days, and was not feeling very good as a result, along with a 
discussion of the fact that Mr. Stayton was $500 "short" of the amount that he was 
supposed to bring. (State's Exhibit No. 2.) 
Count Two 
Count two charged Mr. Gosch with trafficking in marijuana by knowingly 
possessing one pound of marijuana. (R., p.124.) At trial, the State presented testimony 
from several witnesses. The first, Idaho State Police Detective Vanleuven, testified that 
he was in charge of the team that served a search warrant on the residence of Kasie 
Gordon and Mr. Gosch. (Tr., p.97, L.13 - p.98, L.4.) No drugs or paraphernalia were 
found in the home. (Tr., p.147, L.25 - p.148, L.6.) During the execution of that warrant, 
however, Detective Vanleuven noticed the odor of marijuana coming from two vehicles 
parked in front of the house, and, as a result, he seized the two vehicles in anticipation 
of obtaining another search warrant. 5 (Tr., p.110, Ls.5-19.) 
During the service of the search warrants on the two vehicles, Detective 
Vanleuven discovered approximately two-tenths of a gram of marijuana in a speaker 
box in the trunk of an Audi, and a black trash bag containing six zip lock baggies of 
marijuana in the back of a black Jeep Cherokee. (Tr., p.136, L.15 - p.138, L.17.) A 
forensic scientist from the Idaho State Police laboratory's latent fingerprint section later 
testified that one of eight6 fingerprints suitable for identification found on one of the zip 
lock baggies from the Jeep matched Mr. Gosch. (Tr., p.256, L.12 - p.271, L.1.) 
5 A motion to suppress the results of an initial warrantless search of one of the vehicles, 
a black Jeep, was filed, but was apparently never argued or ruled upon. (R., pp.93-94.) 
4 
Another forensic scientist testified that the total weight of the marijuana in the zip lock 
baggies from the Jeep was 2.88 pounds. (Tr., p.244, L.12 - p.245, L.25.) Ms. Gordon 
testified that, although the Jeep was titled in her name, she drove it "[v]ery rarely" while 
Mr. Gosch drove the Jeep "[o]n a daily basis." (Tr., p.160, L.4- p.161, L.6.) 
Ultimately, the jury found Mr. Gosch guilty of both counts. (Tr., p.350, L.16 -
p.351, L.1.) Following the jury's verdict, Mr. Gosch pleaded "guilty" to being a persistent 
violator. 7 (Tr., p.351, L.14 - p.352, L.23.) At sentencing, the State requested that the 
district court impose unified sentences of seventeen years, with seven years fixed. 
Defense counsel requested that the district court impose unified sentences of five years. 
with one year fixed (the mandatory minimum sentence for trafficking in less than five 
pounds of marijuana), but that it retain jurisdiction. The district court imposed 
concurrent unified sentences of sixteen years, with six years fixed, and declined to 
retain jurisdiction. (Tr., p.364, L.22 - p.371, L.17.) 
Mr. Gosch filed a Notice of Appeal timely from the district court's judgment of 
conviction. (R., p.331.) Defense counsel then filed a Rule 35 motion (R., p.340), which, 
following a hearing at which new information was presented, was denied. (Supp.Tr., 
p.5, L.2 - p.10, L.3.) 
5 The remaining seven fingerprints were not matched to any known person. (Tr., p.271, 
Ls.2-18.) 
7 As a condition of his admission to being a persistent violator, Mr. Gosch reserved the 
right to request a resentencing in the event that a post-conviction proceeding 




1. Was the evidence sufficient to support a finding of guilt on count one? 
2. Did the district court err when it prevented Mr. Gosch from cross-examining a 
witness about details of the underlying investigation? 
3. Did the district court abuse its discretion when it imposed concurrent unified 
sentences of sixteen years, with six years fixed, following Mr. Gosch's 
convictions on two counts of trafficking in marijuana? 
4. Did the district court abuse its discretion when it denied Mr. Gosch's Rule 35 




The Evidence Was Insufficient To Support A Finding Of Guilt On Count One 
A. Introduction 
The State failed to present sufficient evidence to establish, beyond a reasonable 
doubt, that Mr. Gosch trafficked in marijuana, as alleged in count one. Specifically, the 
State's evidence was insufficient to tie Mr. Gosch to Plaintiff's Exhibit No. 4, the 
package of marijuana delivered by Mr. Stayton to law enforcement. 
B. Standard Of Review 
The standard of review for an appellate court when considering the sufficiency of 
the evidence to sustain a conviction was set forth in State v. Peite, 122 Idaho 809, 823 
(Ct. App. 1992), in which the Idaho Court of Appeals noted, 
A conviction will not be set aside where there is substantial evidence upon 
which any rational trier of fact could have found the essential elements of 
the crime beyond a reasonable doubt. On appeal, we construe all facts, 
and inferences to be drawn from those facts, in favor of upholding the 
jury's verdict. Where there is competent although conflicting evidence to 
sustain the verdict, we will not reweigh the evidence or disturb the verdict. 
Id. (citations omitted). "For evidence to be substantial, it must be of sufficient quality 
that reasonable minds could reach the same conclusion." State v. Johnson, 131 Idaho 
808, 809 (Ct. App. 1998) (citing Bott v. Idaho State Bldg. Auth., 128 Idaho 580, 586 
(1996)). 
A jury's verdict cannot be based on speculation or conjecture. See Ryan v. 
Beisner, 123 Idaho 42, 46 (Ct. App. 1992) ("[A] verdict cannot rest on speculation or 
conjecture.") (citing Petersen v. Parry, 92 Idaho 647, 652 (1968)); Pennsylvania R. Co. 
v. Chamberlain, 288 U.S. 333, 344 (1933) (Jury's verdict cannot rest "upon mere 
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speculation and conjecture"); United States v. Pinckney, 85 F.3d 4, 7 (2 Cir. 1996) ("[A] 
conviction cannot rest on mere speculation or conjecture."); United States v. Pettigrew, 
3d 1500. 1521 (5th Cir. 1996) ("[A] verdict may not rest on mere suspicion, 
speculation, or conjecture .... "); United States. v. Jones, 49 F.3d 628, 632 (10th Cir. 
1995) ("We cannot permit speculation to substitute for proof beyond a reasonable 
doubt. Even though rational jurors may believe in the likelihood of the defendant's guilt. 
as they probably did in this case, they may not convict on that belief alone."); 
United States v. Diggs, 527 F.2d 509, 513 (8th Cir. 1975) ("[A] jury is not justified in 
convicting a defendant on the basis of mere suspicion, speculation or conjecture."); 
United States v. Bethea, 442 F.2d 790, 792 (D.C. Cir. 1971) ("[T]he trial judge should 
not allow the case to go to the jury if the evidence is such as to permit the jury to merely 
conjecture or speculate as to defendant's guilt."); Karchmer v. United States, 61 F.2d 
623 (7th Cir. 1932) ("A verdict which finds its only support in conjecture and speculation 
cannot stand."). 
C. The Evidence Was Insufficient To Support A Finding Of Guilt On Count One 
Mr. Gosch was charged with trafficking in marijuana in count one for his 
purported delivery of slightly less than one pound of marijuana to a police informant. 
Due in all likelihood to that informant's attempt to steal some of the buy money, the 
informant, Mr. Stayton, was not called as a witness. Tying Mr. Gosch to the delivered 
marijuana was crucial to establishing his guilt. Mr. Gosch asserts that the State's 
evidence fell short of what was necessary to sustain a guilty finding on count one. 
First, no witness identified the grocery bag of marijuana delivered to Detective 
Hildebrandt by Mr. Stayton following the purported controlled buy as having come from 
Mr. Gosch. (Tr., p.168, Ls.8-15 (Ms. Gordon testifying that Mr. Gosch "threw a bag into 
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the driver window of the black Jeep," but that she "wasn't really paying attention") 
(emphasis added); p.212, L.12 - p.213, L.1 (Detective Hildebrandt admitting that he 
never saw a drug transaction take place between Mr. Gosch and Mr. Stayton, nor did he 
see Mr. Gosch transfer the grocery bag to Mr. Stayton); p.230, L.13 - p.232, L.2 (Mark 
Todd of the Coeur d'Alene Police Department testifying that he saw Mr. Gosch remove 
from the Audi's trunk a bag that "looked like a small package, possibly a plastic-type 
grocery bag kind of wrapping" which he never actually witnessed Mr. Gosch deliver to 
Mr. Stayton) (emphasis added).) Second, and unlike the evidence in count two, no 
attempt was made to fingerprint the grocery bag provided by the informant. (Tr., p.211, 
Ls.14-21.) 
In United States v. Tavarez, 626 F.3d 902 (th Cir. 2010), the Court considered 
whether the evidence was sufficient to support the jury's finding of guilt in a case 
involving two controlled buys after the informant failed to appear for trial. In concluding 
that the circumstantial evidence was sufficient to sustain his convictions, the Court 
explained: 
The informant was seen going into Tavarez's apartment building for each 
controlled buy. A surveillance video introduced at trial showed the 
informant entering the building with Tavarez before the second controlled 
buy. Although it is undisputed that Tavarez shared his apartment with his 
girlfriend, nothing in the transcript indicates whether his girlfriend was or 
was not present in the apartment during either of the controlled buys. 
When law enforcement searched Tavarez's apartment, they discovered 
most of the buy money ($4,200 [of $5,000] inside some men's suit jackets 
hanging in the master bedroom closet. Most important, Tavarez's 
fingerprint was found on one of the bags of drugs the confidential 
informant provided to law enforcement. From this evidence, it was 
reasonable to find beyond a reasonable doubt that the informant 
purchased methamphetamine from Tavarez as instructed, that Tavarez 
had left his fingerprint on the bag of drugs during the course of that sale, 
and that Tavarez had hidden the buy money in his own clothing for 
safekeeping. 
Tavarez, 626 F.3d at 906 (emphasis added). 
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The facts of Mr. Gosch's case are distinguishable from those in Tavarez. Most 
importantly, there is no fingerprint evidence tying Mr. Gosch to the bag of marijuana 
provided by the informant, nor was there any witness testimony identifying the bag as 
being the one provided to the informant by Mr. Gosch. Additionally, less than fifteen 
percent of the buy money was recovered from Mr. Gosch's home (Tr., p.103, L 1 -
p.104, L.11 ), unlike in Tavarez, in which more than eighty percent of the buy money was 
recovered. 
Given the lack of any testimony establishing that the bag of marijuana provided 
by the informant was the same package delivered by Mr. Gosch, the lack of fingerprints 
on the bag, and the failure to locate more than fifteen percent of the buy money, 
Mr. Gosch asserts that the evidence was insufficient to support a finding of guilt on 
count one. As such, he respectfully requests that this Court vacate the judgment of 
conviction on count, and remand this matter to the district court for entry of a judgment 
of acquittal on that count. 
11. 
The District Court Erred When It Prevented Mr. Gosch From Cross-Examining A 
Witness About Details Of The Underlying Investigation 
A Introduction 
Mr. Gosch asserts that the district court erred when, by sustaining the State's 
relevance objection, it prevented Mr. Gosch from cross-examining a police officer 
concerning the results of a search warrant executed during the investigation of this 
case. 
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B. The District Court Erred When It Prevented Mr. Gosch From Cross-Examining A 
Witness About Details Of The Underlying Investigation 
At trial, Mr. Gosch unsuccessfully attempted to cross-examine Detective 
Hildebrandt concerning the results of the service of a search warrant at a residence 
belonging to Mr. Gosch's parents. The attempt was unsuccessful because the district 
court sustained a relevance objection made by the State. The following is the argument 
and ruling on the objection: 
[Defense counsel]: And how many officers were involved in that? 
[Prosecutor]: 
THE COURT: 
Judge, I am going to object on the grounds of 
relevance. I don't think the search warrant executed 
on his parents' house has anything to do with this. 
What is the relevance, [defense counsel]? 
[Defense counsel:] That they went in there and found nothing. 
THE COURT: 
(Tr., p.220, Ls.5-13.) 
I am going to sustain the objection. 
Evidence is relevant if it has "any tendency to make the existence of any fact that 
is of consequence to the determination of the action more probable or less probable 
than it would be without the evidence." I.RE. 401. The standard of review on issues of 
relevance is de nova. State v. Page, 135 Idaho 214,219 (2000). 
In order to establish guilt with respect to count two, trafficking in marijuana by 
possessing one pound or more of marijuana, the State had to establish that Mr. Gosch 
knowingly possessed the marijuana. The marijuana upon which count two is predicated 
was found in two vehicles, a Jeep and an Audi (Tr., p.136, L.15 - p.138, L.17), both of 
which were registered to Ms. Gordon. (Tr., p.159, L.19 - p.160, L.11.) No drugs or 
paraphernalia were found in the home shared by Mr. Gosch and Ms. Gordon. (Tr., 
p.146, L.22 - p.148, L.6.) Pursuant to a plea bargain with the State, Ms. Gordon 
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pleaded guilty to one felony charge, with two other felonies dismissed, in exchange for 
her testimony against Mr. Gosch. (Tr., p.176, L.19 - p.177, L.5.) 
In its closing argument, the State argued that both counts "tie[d] together" 
because: 
[l]t only makes sense that someone who delivers to another person the 
day before, about a pound of marijuana, 12 grams shy of marijuana, is 
going to have a stash. That person isn't going to pull a pound of 
marijuana out from thin air and give it to somebody else. He is going to 
get it from someplace. He is going to have a stash of marijuana. The 
stash of marijuana that Mr. Gosch had that he gave a pound of to 
Mr. Stayton was that stash that was in the jeep. So that makes sense and 
it ties together. 
(Tr., p.334, Ls.7-20.) 
The State went on to argue that Ms. Gordon had testified that she had nothing to 
do with the creation of a compartment in the trunk of her Audi, in which a small amount 
of marijuana was found. The State also argued that the presence of financial 
documents in Mr. Gosch's name in the Jeep, testimony of Ms. Gordon that he drove the 
Jeep "basically every day," and the presence of a fingerprint matching Mr. Gosch on 
one of the bags of marijuana recovered from the Jeep proved that Mr. Gosch was 
responsible for the marijuana found in both vehicles. (Tr., p.331, L.15 - p.334, L.6.) 
In light of this, evidence that no "stash" of marijuana was found at Mr. Gosch's 
parents' house, despite a magistrate having probable cause to issue a warrant to 
search their home, was relevant in that it tended to make it somewhat less likely that 
Mr. Gosch was the person responsible for the delivery of marijuana to the informant and 
responsible for trafficking in marijuana by possessing the marijuana found in the two 
vehicles registered to Ms. Gordon. As such, the district court erred when it concluded 
that questions concerning the results of the search warrant executed at the home of 
Mr. Gosch's parents were not relevant. 
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111. 
The District Court Abused Its Discretion When It Imposed Concurrent Unified Sentences 
Of Sixteen Years, With Six Years Fixed, Following Mr. Gosch's Convictions On Two 
Counts Of Trafficking In Marijuana 
Mr. Gosch asserts that, in light of the mitigating circumstances present in his 
case, the district court abused its discretion when it imposed concurrent unified 
sentences of sixteen years, with six years fixed, following his convictions on two counts 
of trafficking in marijuana. 
Although he denied being the ringleader. Mr. Gosch expressed remorse for his 
role in the marijuana trafficking at issue in this case. During his pre-sentence 
investigation, he explained, "Looking back I feel I made a very poor choice and feel like 
such a dissapointment [sic] and failure to my daughter .... " (Presentence Investigation 
Report (hereinafter, PSI), p.2.) He also wrote: 
I have been careless, selfish and not a responsible individual as a man or 
a father figure to [my daughter]. I can and will put this behind me and 
move forward as a person. I have learned a lesson that I will never forget, 
but I have matured & grown from this poor choice that will help me 
succeed in life. 
(PSI, p.13.) At sentencing, Mr. Gosch apologized, stating, "I made a poor choice and I 
should have said no and I wouldn't be in this circumstance .... And I am sorry for 
everybody, dragging everyone through this and my family. And sorry, your Honor." 
(Tr., p.369, Ls.5-19.) Mr. Gosch indicated that he accepted responsibility, writing, "I 
take full responsibility for my actions, poor behavior, [and] poor judgement [sic] on or 
about the 1st day of Feb. 201 O." (Defendant's Version of Crime, appended to PSI, p.1.) 
According to the substance abuse evaluation conducted as part of the pre-
sentence investigation, Mr. Gosch is in need of "an ASAM level 111.5 residential 
treatment program" followed by an intensive outpatient program. (GAIN-I 
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Recommendation and Referral Summary (G-RRS) (hereinafter G-RRS), p.7.) The 
evaluator concluded that Mr. Gosch met the statutory definitions for being an alcoholic 
and a drug addict. (G-RRS, p.2.) The evaluator related that Mr. Gosch, "[t]hinks that 
treatment is most needed for 'Cannabis & Alcohol' use." (G-RRS, p.2.) 
Mr. Gosch enjoys the support of family and friends, who have also expressed 
how supportive and helpful he has been to them. One friend, Tracey J. Rivas, wrote 
about what a "caring person he can be," demonstrated by the following actions: 
Kirk was the only person I could count to help me when I had my car 
break down in the middle of winter and someone had to come and get me 
two hours away. I tried to offer him gas money but as usual he refused. 
Then there was the time I had to have someone help me when my 
basement flooded and the drywall was ruined, he took all of the water 
soaked walls down and replaced it for me free of any charge. I watched 
him visit with my neighbor who was wheel-chaired [sic] bound and a 
Vietnam Vet, my neighbor looked forward to him stopping by and 
welcomed the company. 
(Letter of Tracey J. Rivas, appended to PSI.) 
Mr. Gosch's parents wrote a letter in which they explained how kind and helpful 
he has been, including taking care of his "severely" disabled father while his mother 
worked sixty hour weeks, and caring for his aunt when she was diagnosed with breast 
cancer, including taking her to her appointments, cooking meals for her, and taking her 
shopping. (Letter of Sharon and Kevin Gosch, appended to PSI, pp.2-3.) 
Mr. Gosch's aunt, Laura Gosch, wrote that he "has always been a 
compassionate, honorable, responsible person." (Letter of Laura Gosch, appended to 
PSI.) Another friend, Paula Janssen expressed her support for Mr. Gosch, explaining, 
"If it would help at all, I am more th[an] willing to open my home to Kirk if relocation is a 
condition." (Letter of Paula Janssen, appended to PSI.) A long-time family friend, the 
"aunt" described in his parents' letter, wrote about the support he provided following her 
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double mastectomy, during which "[h]e cleaned, cooked, took me to doctor['s] 
appointments and drove my kids to school. All the while reassuring me everything 
would be okay." (Letter of Laura Aragon. appended to PSI, p.1.) 
Further mitigation includes Mr. Gosch's many years of work as a drywall installer, 
experience as a journeyman metal framer, and the completion, since his previous PSI, 
of his associate's degree in general studies. (PSI, pp.9-11.) One of his goals is to 
return to college to earn a bachelor's degree. (PSI, p.13.) 
In light of the mitigating circumstances present in his case, Mr. Gosch submits 
that the district court abused its discretion when it imposed concurrent unified sentences 
of sixteen years, with six years fixed, following his conviction on two counts of trafficking 
in marijuana, with a persistent violator enhancement. He asserts that the appropriate 
punishment would be concurrent unified sentences of five years, with one year fixed. 
IV. 
The District Court Abused Its Discretion When It Denied Mr. Gosch's Rule 35 Motion In 
Light Of The New Information Provided In Support Thereof 
A motion to alter an othervvise lawful sentence under Rule 35 is addressed to the 
sound discretion of the sentencing court, and essentially is a plea for leniency which 
may be granted if the sentence originally imposed was unduly severe. State v. Trent, 
125 Idaho 251, 253 (Ct. App. 1994). "The criteria for examining rulings denying the 
requested leniency are the same as those applied in determining whether the original 
sentence was reasonable." Id. "If the sentence was not excessive when pronounced, 
the defendant must later show that it is excessive in view of new or additional 
information presented with the motion for reduction." Id. Mr. Gosch asserts that the 
district court abused its discretion, in light of new information provided, along with the 
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mitigating circumstances set forth in the preceding section, when it denied his Rule 35 
motion. 
The district court held a brief hearing on Mr. Gosch's Rule 35 motion, at which 
Mr. Gosch appeared by telephone. At the hearing, defense counsel attempted to call a 
witness, Dennis McCormack, resident director of the Mountain of Mercy Mission, an 
intensive drug treatment program, to testify concerning the program into which 
Mr. Gosch had been "all but accepted .... " The district court, exercising its discretion 
under Rule 35, declined to allow any testimony on the motion, but allowed defense 
counsel to present information concerning the program as part of argument. That 
information is as follows: 
I did speak to Mr. McCormack at length about this program. And it is a 
pretty remarkable thing. Just a little bit of background. Mr. McCormack 
was an engineer with Lockheed until he destroyed, basically, his life and 
his family with heroin, alcohol, and that sort of thing. He has now been 
with Mountain of Mercy for several decades. He is the resident director. 
He flew up here for this hearing from California. It is in Eureka, California. 
He describes the program as one year to indefinite. Presently there are 
24 people in there. They have a capacity of 31, so they do have the 
capability to take Mr. Gosch immediately. They have a variety of 
programs there. The program claims an 87 percent success rate working 
with hard core criminals. I am not saying Mr. Gosch is [a hard core 
criminal], but that's generally who they get from the California system. 
They - on those that complete the program. 
Mr. Gosch is all but accepted in there. He has served out the mandatory 
minimum prison sentence that is required for the crime that he was 
convicted of.[8] This program could easily last as long as the determinate 
period of time [six years] that the Court originally imposed. 
After talking to Mr. McCormack, I have a great deal of faith that Kirk could 
really actually become a productive member of society in this program. 
And it is not just the normal one-year program; it is a very, very long-term 
program. 
8 The mandatory minimum sentence for trafficking in less than five pounds of marijuana 
is one year fixed. I.C. § 37-2732B(a)(1)(A). 
16 
What I'm asking the Court to do is commute his sentence to the 
mandatory mlnimum on this charge and allow Mr. Gosch to enroll in and 
complete that program. 
(Supp.Tr. p.5, L.9 - p.8, L.1.) 
After hearing the State's argument in opposition to the motion, defense counsel 
concluded, 
In speaking with Mr. McCormack, he did describe one person that was 
looking at a mandatory minimum of 16 years in California. That is exactly 
what they deal with. And it is what their experience is in. It is what their 
entire program is designed around. 
In speaking to him, Mr. Gosch's record isn't particularly striking, given the 
kind of people that they deal with on a day-to-day basis and that they 
accept into this program. Mr. Gosch would have a real chance at serious 
rehabilitation here if he was allowed in it. And I think it is a much better 
situation than just being in prison like he is. 
(Supp.Tr., p.9, Ls.1-13.) The district court denied the motion. (Supp.Tr., p.9, L.14 -
p.10, L.3.) 
Mr. Gosch asserts that, when this new information concerning an intensive 
inpatient, multi-year drug treatment program which Mr. Gosch could enter immediately 
is considered along with the mitigating factors set forth in section 111, supra, the district 
court abused its discretion when it denied his Rule 35 motion to reduce the fixed portion 
of his sentences to one year. 
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CONCLUSION 
For the reasons set forth herein, Mr. Gosch respectfully requests that this Court 
vacate the judgment of conviction on count one, and remand this matter for entry of a 
judgment of acquittal on that count. Additionally, due to the error in preventing his 
cross-examination as to the service of a search warrant on his parents' home, 
Mr. Gosch respectfully requests that this Court vacate his conviction on count two, and 
remand this matter for a new trial on that count. In the alternative, Mr. Gosch 
respectfully requests that this Court reduce his underlying sentences to concurrent 
unified sentences of five years, with one year fixed. 
DATED this 24 th day of September, 2011. 
SPl::NC.ER J. HAHN 
Deputy State Appellate Public Defender 
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